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Avrising out of Order-in-Original: 08/DC/DEM/CEX/15-16 Date: 30.12.2015
Issued by: Deputy Commissioner, Central Excise, Din: Kadi, A’bad-Ill.
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Name & Address of the Appellant & Respondent
M/s. Swastik Ceracon Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

MRE RPN BT GRS JTaE

Revision application to Government of India :

(1) WWWW,mmaﬁmm:ﬁﬁwwmfﬁﬁﬁ

u@aﬁwaﬁw—wa%qwmﬁaz%mgﬂﬁmaﬂéﬁ'ww,ww,

aﬁﬁﬁ%wﬁw el e, e a9 waw, wag A, 78 Rl ¢ 110001 B
| .

) A revision application lies to the Under Secreta-y, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) aﬁwﬁzﬁ%mﬁﬁmﬂﬁaﬁwﬁﬁﬁwﬁwmmw
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(i) In case of any loss of goods where the loss ozcur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture cf the goods which are exported to any
country or territory outside india. '
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
"Ruie, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) DI ST &b ARIA, 1944 B RT 35— 0HT /35-5 & Sfavia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) oo qegies & FdlT o T 9 gow, ST SET. o 9 amee
3TefTT ~raTfeeRoT 1 faey difSer ave @ife = 3. AR, &. qRA, g ool 1 od

(@) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) SefRed wReST 2 (1) B § WY GRS o A onfer, anfiel B wwer H A
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shail be filed in quadrupli’ggp"_ imﬂfﬁrj‘»\EA-S as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shaly 2 g@%ﬁmﬁé@ against
(one which at least should be accompanied by a fee of Rs.1,000/-, R$5 8 O@@Q\R%;%)OO/_
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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. In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, -
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

9Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pefalty i dispute, or
penalty, where penalty alone is in dispute.” Y/ SR
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ORDER-IN-APPEAL

M/s. Swastik Ceracon Limited: (Unit-IIT), $.No. 1071-74, Ahmedabad Mehsana

Highway, Nandasan, Mehsana [for short ‘appellant] has filed this appeal against OIO No.
8/DC/DEM/CEX/15-16 dated 30.12.2015, passed by the Deputy Commissioner, Central

Excise, Kadi Division, Ahmedabad-III Commissionerate[for short ‘adjudicating authority’].

2.

Briefly stated, a show cause notice dated 24.09.2015, was issued to the

appellant based on an audit objection, alleging that the appellant who was discharging duty

under Section 4A of the Central Excise Act, 1944, had wrongly availed CENVAT Credit on

outward transport in respect of depot sale amounting to Rs. 18,937/~ during the period from

July 2013 to 10.7.2014. The notice therefore, inter alia, demanded the wrongly availed

CENVAT credit along with interest and also proposed penalty under section 11AC of the
Central Excise Act, 1944 read with Rule 15(2) of the CENVAT Credit Rules, 2004’

3.

Deputy Commissioner, Central Excise, Kadi Division, Allmedabad—III

Commissionerate, vide his impugned order dated 30.12.2015, confirmed the entire demand

along with interest and further imposed penalty under Rule 15(2) of the CENVAT Credit
Rules, 2004 [for short CCR’04], read with Section 11AC of the Central Excise Act, 1944

{for short the ‘Act’]..

4.

The appellant feeling aggrieved, has filed this appeal, raising the following

grounds:

&

5.

>  the notice based on the judgement of Ultratech Cement Ltd, is not applicable in
the present case since cement is leviable to duty at specific rate, while in the case
of the appellant their product is charged at ad valorem;

> the notice is barred by limitation;

»  in case of MRP, which includes charges upto delivery of goods, benefit of input
service tax credit upto the place of removal for outward transportation, is not
deniable.

Personal hearing in the matter was held on 24.8.2016. Shri Nilam Shah, Account

Officer appeared on behalf of the appellant and reiterated submissions advanced in the grounds. of

appeal. He further submitted additional written submission dated 23.8.2016, wherein it was averred

that:
>

> -

the base of the audit objection and the notice is the decision in the case of M/s. Ultratech
Cement Ltd [2013(4) ECS(104)];

the aforementioned order was challenged before the Hon’ble High Court of Chhattisgarh,
wherein it allowed the parties appeal and set aside the order of the Tribunal [2014(203) ECR
007];

there is no provision in the Act on in the Rules or in any circular issued by CBEC to hold that
in case duty is charged on MRP basis, then the place of removal will be the factory gate;
vide notification No. 21/2014-CE(NT) dated 11.7.2014, the definition of place of removal
has been inserted in the CCR “04;

as per CBEC’s instruction dated 2.2.2006, in case of depot sales of goods the credit of service
tax paid on the transportation of goods upto such depot would be eligible irrespective of the
fact whether the goods were chargeable to excise duty at specific rates of ad valorem rates
under section 4 or 4A of the Act;

since the definition is now provided in the CCR ‘04, wherever CENVT credit is available up
to the place of removal this definition of place of removal would apply irrespecti

nature of assessment of duty; )
they cited OIA NO. AHM-EXCUS-003-016-16-17 dated 20.5.2016, in supper
averments.
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0. I have gone through the fact

of the case, the grounds of appeal and the oral
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averments raised during the course of personal hearing.

7. The issue to be decided is whether the appellant can avail CENVAT credit in
respect of outward transportation of finished goods from factory gate upto depot when they

have valued their final products under Section 4A of the Act.

8. As the issue revolves around CENVAT credit on input’ services, the relevant

portion of its deﬁnitidn, as per Rule 2(I) of the CCR ‘04, is reproduced for ease of reference:

[() “input service™ means any service, -

(i) used by a provider of [output service] for providing an oulput service; or
(i) used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products upto the place of removal,

and includes services used in relation to modernisation, renovation or repairs of a factory,
premises of provider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry, security, business
exhibition, legal services, inward transportation of inputs or capital goods and outward
transportation upto the place of removal;

8.1 Place of removal, as per Section 4(3)(c) of the Act, states as follows:

“place of removal” means-

(i) afactory or any other place or premises of production or manufacture of the
excisable goods;

(i) a warehouse or any other place or premises wherein the excisable goods have
been permitted to be deposited without payment of duty;

(iii) a depot, premises of a consignment agent or any other place or premises
firom where the excisable goods are to be sold after their clearance from the
factory, firom where such goods are removed;]

9. Revenue’s contention for denying the credit is primarily the judgement of the
Hon’ble Tribunal in the case of M/s. Ultratech Cement Ltd [2014(35)STR 751,
2013(4)ECS104 (Tri-Del)], wherein the Tribunal on the questioh of availability of CENVAT
Credit in respect of outward transportation made the following observations, while remitting
back the case to the original adjudicating authority; ‘

o there is no dispute that during the period with effect from 1.4.2008, the GTA service
availed for transportation of finished products only up to the place of removal are
eligible for CENVAT Credit; .

o in terms of Board’s circular no. 137/3/06-Ex-4 dated 2.2.2006, it has been clarified
that in cases where the goods after removal from the factory to the depot are sold
from the depot it is the depot which would be the place of removal and CENVAT -~

W credit of service tax paid on transportation of finished goods up to such depot would

be admissible, irrespective of whether the duty on the finished goods is chargeable at
specific rate or at ad valorem rate or on value determined under section 4A of the
Act;

o the scope of definition of the place of removal as given in Section 4(3)(c) would not
have been Testricted by the other provisions of Section 4, had been adopted in CCR
*04 by incorporation but since this is a case of legislation by reference the meaning
of place of removal as given in section , ibid, would have to be determined, keeping
in view the other provisions of this section;

o when duty is charged at ad valorem rate on value determined under section 4, then

“the definition of place of removal as per Section 4(3)(c) can be adopted for the
purpose of CCR *04 and in other cases place of removal would be factory gate or
‘bonded ware house; that this definition of place of removal cannot be adopted in
case of goods chargeable under section 4A.
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10. Tiue éppeﬂant’s contention is that the aforementioned judgement which was the basis of
the audit objection which culminated in the notice dated 24.9.2015 and the impunged OIO dated
30.12.2015, has been sat aside by the Hon’ble High Court of Chhattisgarh [2014(307) ELT 3 ],

wherein the Court, held as follows:

26. There is no provision in the Act or in the Rules or in any circular issued by the
Board of Central Excise and Customs, New Delhi (the Board) to hold that in case
the duty is charged on the specified rate, then the place of removal will be factory
gate. .

27, If the legislature or the Central Government, or the Board wanted the ‘place
of removal’ to be the factory gate in case of payment of excise duty on specified rate
then they could so define it in the Act or in the Rules or in any of the circulars. They
having failed to do so have clarified their intention that in such a case factory gate
cannat be place of removal as a presumption of law.

28. In view of above, the presumption by the Tribunal that the place of removal is
factory gate of the mamyfacturer in case the excise duty is charged an the specified
rate, is incorrect.

29. /A Division Bench of this Court in which one of us was a member, namely Tax
Case - 34 of 2011 (Lafarge India Limited v. Commissioner, Central Excise, Raipur)
(the Lafarge case) [2014 (307)_E.LT. 7 (Chhattisgarh) = 2014 (35) S.T.R. 645
(Chhattisgarh)] has held as follows :

‘18, Section 4 of the Act is titled as ‘Valuation of excisable

goods for purpose of charging of duty of excise’. Though, Section

4(3)(c) defines the word ‘place of removal’ for purpose of that

section but in absence of its meaning for other sections, it would

be applicable unless it is otherwise provided.

19. In Section 4(3)(c), ‘Place of removal (see Appendix-IlI)

means— ... a depot, premises, ... or any other place ... from where
the excisable goods are to be sold after their clearance from the
Jactory.

20. If under the terms of the contract, the sale takes place at the
destination then that place may be the place of removal and
Service Tax paid on the GTA-service for transporting the goods,
upto destination might be available for taking cenvat credit.’

30. In our opinion, it is to be decided on the fucts and circumstances of each case
as to what is the place of removal.

11. As is already mentioned, the genesis of the dispute was the judgement of the

Hon’ble Tribunal in the case of M/s. Ultratech Cement Ltd, supra. The Hon’ble High Court,
supra, however, has set aside the logic adopted by the Tribunal - that only when duty is
charged at ad valorem rate, determined under section 4 of the Act, then the definition of place of
remeval as per Section 4(3)(c) can be adopted for the purpose of CCR '04 and in other cases place of
removal would be factory gate or bonded ware house. In the present case, the dispute being
availment of CENVAT Credit on outward transportation of finished goods from factory to
depot, clearly falls within Section 4(3)(c)(iii) of the Central Excise Act, 1944. It appears
that going by the above judgement, the CENVAT credit cannot be denied, more so in view
of the fact that the credit, as is mentioned in para 2 of the notice, was in respect of outward

transportation service, towards depot sale.

12. Board vide its letter F. No. 137/3/2006-CX. 4, dated 2.2.2006, has already clarified

in the matter, which is reproduced below for ease of reference:

4. In view of the above, the undersigned is directed to state that, in case of depot sales gf==" =

goods, the credit of service tax paid on the transportation of goods up to such depot wgylﬁ*’&gﬁﬂggzg_%
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rates or ad valorem rates on the bags of valuatiorn under section 4 or 44 of the Central Excise
Act. Yo : NS
[emphasis supplied]

Further, vide notification No. 21/2014-CE(NT) dated 11.7.2014, the definition of place of

removal has already been inserted in the CCR ‘04.

12. In view of the foregoing, the appeal is allowed. The impugned OIO is set aside.

The appeal is disposed of accordingly.

Date : 19.09.2016
(AbhaiKgmar Srivastav)
Commissioner (Appeal-1)
Central Excise, Ahmedabad
Attested

t
\
(Vinod,ktikose)
Superintendent (Appeal-l)
Central Excise
Ahmedabad

BY R.P.A.D.

To,

Ms. Swastik Ceracon Limited (Unit-111),
S.No. 1071-74,

Ahmedabad Mehsana Highway,
Nandasan,

Mehsana,

Gujarat.

Copy to:-

The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-!Il. A
The Deputy/Assistant Commissioner, Central Excise Kadi Division, Ahmedabad-lil.
. The Additional Commissioner, System-Ahmedabad-lil. :
\5—@GUard File.

6. P.A.
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